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Occupational Safety and Health Admin., Labor § 1905.26 

§ 1905.25 Discovery. 
(a) Depositions. (1) For reasons of un-

availability or for other good cause 
shown, the testimony of any witness 
may be taken by deposition. Deposi-
tions may be taken orally or upon 
written interrogatories before any per-
son designated by the presiding hearing 
examiner and having power to admin-
ister oaths. 

(2) Application. Any party desiring to 
take the deposition of a witness may 
make application in writing to the pre-
siding hearing examiner, setting forth: 

(i) The reasons why such deposition 
should be taken; 

(ii) The time when, the place where, 
and the name and post office address of 
the person before whom the deposition 
is to be taken; 

(iii) The name and address of each 
witness; and 

(iv) The subject matter concerning 
which each witness is expected to tes-
tify. 

(3) Notice. Such notice as the pre-
siding hearings examiner may order 
shall be given by the party taking the 
deposition to every other party. 

(4) Taking and receiving in evidence. 
Each witness testifying upon deposi-
tion shall be sworn, and the parties not 
calling him shall have the right to 
cross-examine him. The questions pro-
pounded and the answers thereto, to-
gether with all objections made, shall 
be reduced to writing, read to the wit-
ness, subscribed by him, and certified 
by the officer before whom the deposi-
tion is taken. Thereafter, the officer 
shall seal the deposition, with two cop-
ies thereof, in an envelope and mail the 
same by registered mail to the pre-
siding hearing examiner. Subject to 
such objections to the questions and 
answers as were noted at the time of 
taking the deposition and would be 
valid were the witness personally 
present and testifying, such deposition 
may be read and offered in evidence by 
the party taking it as against any 
party who was present, represented at 
the taking of the deposition, or who 
had due notice thereof. No part of a 
deposition shall be admitted in evi-
dence unless there is a showing that 
the reasons for the taking of the depo-
sition in the first instance exist at the 
time of hearing. 

(b) Other discovery. Whenever appro-
priate to a just disposition of any issue 
in a hearing, the presiding hearing ex-
aminer may allow discovery by any 
other appropriate procedure, such as by 
written interrogatories upon a party, 
production of documents by a party, or 
by entry for inspection of the employ-
ment or place of employment involved. 

§ 1905.26 Hearings. 

(a) Order of proceeding. Except as may 
be ordered otherwise by the presiding 
hearing examiner, the party applicant 
for relief shall proceed first at a hear-
ing. 

(b) Burden of proof. The party appli-
cant shall have the burden of proof. 

(c) Evidence—(1) Admissibility. A party 
shall be entitled to present his case or 
defense by oral or documentary evi-
dence, to submit rebuttal evidence, and 
to conduct such cross-examination as 
may be required for a full and true dis-
closure of the facts. Any oral or docu-
mentary evidence may be received, but 
a presiding hearing examiner shall ex-
clude evidence which is irrelevant, im-
material, or unduly repetitious. 

(2) Testimony of witnesses. The testi-
mony of a witness shall be upon oath 
or affirmation administered by the pre-
siding hearing examiner. 

(3) Objections. If a party objects to 
the admission or rejection of any evi-
dence, or to the limitation of the scope 
of any examination or cross-examina-
tion, or to the failure to limit such 
scope, he shall state briefly the 
grounds for such objection. Rulings on 
all objections shall appear in the 
record. Only objections made before 
the presiding hearing examiner may be 
relied upon subsequently in a pro-
ceeding. 

(4) Exceptions. Formal exception to an 
adverse ruling is not required. 

(d) Official notice. Official notice may 
be taken of any material fact not ap-
pearing in evidence in the record, 
which is among the traditional matters 
of judicial notice or concerning which 
the Department of Labor by reason of 
its functions is presumed to be expert: 
Provided, That the parties shall be 
given adequate notice, at the hearing 
or by reference in the presiding hearing 
examiner’s decision, of the matters so 
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